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1. INTRODUCTION: 
 

The division of power is a guarantee of the foundation of the rule of law in the life of the state and is a requirement 

to be included in the state constitution. In the state administration, the distribution of power is often known as the "Trias 

Politica" concept by Montesquieu. The Trias Politica concept is a normative principle that powers which should not be 

handed over to the same person to prevent abuse of power by the ruling party.[1] This means that the concept of Trias 

Politica offers a concept of state life by separating power which is expected to be separated from each other in an equal 

position, so that they can control and balance each other (checks and balances). In addition, it is expected to be able to 

limit power so that there is no centralization of power in one hand which will later lead to tyranny. 

According to Montesquieu, a country which adheres to the concept of democracy requires the separation of powers 

into the Executive, Legislative and Judiciary organ. Executive power has the duty to implement the law, the Legislative 

power has the duty to make laws and the Judiciary has the power to adjudicate violations of the law.[2] On the other 

hand, John Locke states that the way to prevent the occurrence of power that exceeds the limit must be the distribution 

and differentiation of power holders in the state.[3] It's just that besides the Executive and Legislative, John Locke added 

the power of the federative to establish diplomatic relations with other countries. For this reason, when examined, 

Montesquieu's ideas have the same basis as those of John Locke, namely the limitation of power to avoid the 

centralization of government power which has the potential to produce tyranny. 

One principle that is very closely related to the distribution of power, namely the principle of checks and balances. 

The principle of checks and balances is a constitutional principle that requires that the legislative, executive and judiciary 

powers are equal and control one another.[4] State power can be regulated, restricted, and even controlled as well as 

possible, so that abuse of power by state administrators or individuals who are occupying positions in state organ can 

be prevented and dealt with. The mechanism of checks and balances in a country that adheres to the understanding of 

democracy is a natural thing, even very necessary. The aim is to avoid the abuse of power by a person or an organ, or 

also to avoid the centralization of power in a person or an organ, because with this mechanism, between one organ and 

another will control or supervise each other, can even complement each other.[5] 

Almost all countries in the world apply the Trias Politica concept including Indonesia. To determine whether the 

Indonesian government system applies the Trias Politica concept or not, it can be seen in the 1945 Constitution of the 

Republic of Indonesia. Implicitly it can be said that both before and after the amendment to the 1945 Constitution of the 

Republic of Indonesia, the concept of the Trias Politica applied in the Indonesian government system is not pure .[6] 

Abstract:    According to the classical view on the separation of power, presidential system in Indonesia places 

the President as the sole authority in the executive domain. However, this paradigm shifted slightly with the birth 

of supporting state organ which were then given an executive functions to assist the President’s performance in 

the certain needs. For example, the existence of KPK to assist the Indonesian government’s performance in the 

fight against corruption. If it is looked closely, state auxilliary organ that have some executive functions have 

given the new paradigm that functionally the executive power is no longer only limited to the President, but also 

includes  state auxiliary organ such as KPK. . In the context of the application of the checks and balances principle 

in Indonesia, if the state auxiliary organ functionally fall into the realm of executive power, then DPR as an 

legislative domain can supervise the state auxiliary organ. The absence of the Constitutional Court Decision No.36 

/ PUU-XV / 2017 further strengthens the DPR's suprevisory function, namely the right to question the Corruption 

Eradication Commission (KPK) as an organ within the executive sphere because of its executive function (initial 

investigation, investigation, prosecution). This decision also supports the paradigm that functionally, the executive 

is not only limited to the President, but also includes the KPK. 
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Before the amendment, the distribution of power in the Indonesian government system was not only the Executive 

(President), Legislative (MPR, DPR) and Judiciary (MA).[7] Apart from these 3 (three) functions, they are still further 

divided into Consultative (DPA) and Examinative Power (BPK) powers. Whereas after the amendment, not only the 

Executive (President), Legislative (MPR, DPR, DPD) and Judiciary (MA, MK), but the Examinative power (BPK) still 

remains.[8] 

After the amendment to the 1945 Constitution of the Republic of Indonesia, Indonesia adheres to the principle of 

checks and balances expressly stated by the MPR as one of the objectives of the 1945 constitution, namely perfecting 

the basic rules of state administration in a democratic and modern way, through the distribution of power, a system of 

mutual supervision and mutual checks (checks and balances) that are tighter and more transparent.[9] One of the 

objectives of the amendment to the 1945 Constitution of the Republic of Indonesia is to perfect the basic rules of state 

administration in a democratic and modern way, among others through a firmer distribution of power, a more stringent 

and transparent system of checks and balances, and the establishment of state organ new one to accommodate the 

development of the nation's needs and the challenges of the times.[10] As a consequence of a democratic state that uses 

the principle of checks and balances, the existence of a balance of power between branches of power, that is, each power 

can be overseen by other powers (the supervisory function). Supervision is an activity aimed at ensuring that the state 

administrators are in accordance with the plan or can be interpreted as an activity intended to guarantee the government's 

attitude to run in accordance with applicable law.[11]  

 

2. CONCEPTUAL FRAMEWORK: 
 

1)  Supervision 

According to P. Nicolai, supervision is a means of enforcing State Administrative Law for government organ 

to be able to implement compliance with laws and regulations established in writing and to decisions that place 

obligations on individuals.[12] In a rechsstaat, supervision of government actions is intended so that the 

government in carrying out its activities in accordance with legal norms, and also the existence of guarantees to 

the public from government actions as a consequence of the concept of the welfare state.[13] 

2)  Corruption Eradication Commission (KPK) 

According to Article 3 of Law Number 30 Year 2002 Regarding the Corruption Eradication Commission, what 

is meant by the Corruption Eradication Commission (KPK) is a state organ that in carrying out its duties and 

authorities is independent and free from the influence of any power. The KPK was formed by the Executive and 

the Legislature based on mistrust of law enforcement agencies that have been in the eradication of corruption. 

3) House of Representatives (DPR) 

The organalization of the DPR is regulated in Chapter VII Article 19, Article 20, Article 21, and Article 22 of 

the 1945 Constitution of the NRI. In Article 20 paragraph (1) of the 1945 Constitution it is stated that the House 

of Representatives holds the power to form laws. In Chapter I General Provisions, Article 1 Paragraph (2) of 

the MPR, DPD, DPR, DPRD (MD3) Law states that the House of Representatives, hereinafter abbreviated as 

DPR is the House of Representatives as referred to in the 1945 Constitution of the Republic of Indonesia. Then 

Article 68 of the DPR is a representative body of the people who are domiciled as state organ. According to 

Article 20 A of the 1945 Constitution it is explained that the DPR has functions: legislation, budgeting and 

supervision. DPR also has 3 (three) rights, namely interpellation rights, questionnaires, expressing opinions.[14] 

 

3. THEORITICAL FRAMEWORK: 

 

1) Supervision Theory 

According to Paulus E. Lotulung, legal supervision of state administration can be viewed from several 

approaches, namely:[15] 

A. Approach in terms of the position of the body / organ that carries out control over the body / organ 

being controlled, namely: 

1.  Internal supervision/ control, means its carried out by an organ / organ that is 

structurally included in the government environment. 

2. External supervision / control, means its carried out by an organ or organ that is 

structurally outside the government. 

 

B. Approach in terms of time of implementation, supervision can be divided into 2 (two) types, 

namely: 

1. A priori supervision / control, its carried out before the issuance of government 

decisions / policies. 
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2. Supervisory / a-posteriori control, its carried out after the issuance of government 

decisions / policies. 

C. The approach in terms of the object being monitored, namely: 

1. Supervision / legal control, supervision of government policies that are seen from the 

legal value only (legality) 

2. Utilization supervision / control, supervision aimed at evaluating whether or not the 

government policy is viewed in terms of its utility. 

 

2) The New Separation Power Theory 

Bruce Ackerman quoted the opinion of Peter L Strauss who stated that to determine the position of a state organ, 

it could use 2 (two) approaches, namely: formal and functional approaches.[16] Through a formal approach 

further Peter L. Strauss explained that the position of a state organ can be determined by looking at the laws and 

regulations that form it, while the functional approach, the position of a state organ can be determined through 

the functions owned by that organ.[17] 

 

4. LITERATURE REVIEW: 

 

In the 1945 Constitution, it is clear that the DPR is an organ that has a legislative function, a supervisory function 

and a budget function. For the legislative function, in the first amendment to the 1945 Constitution of the Republic of 

Indonesia, there was a transfer of authority to form laws from the hands of the President to the hands of the DPR. 

According to Article 5 jo Article 20A of the 1945 Constitution of the Republic of Indonesia (the first amendment), the 

President has the right to submit a bill, and the DPR holds the power to form a law. This shift is a constitutional step to 

put precisely the functions of state organ in accordance with their respective fields and duties, namely the DPR as a 

legislator and the President as the implementing agency of the law.[18] As for the budget function, it is the function of 

the DPR together with the government to prepare the state revenue and expenditure budget and must obtain DPR 

approval. The position of the DPR in determining the APBN is very strong because the DPR has the right to reject the 

RAPBN submitted by the president.[19] 

According to Article 20A Paragraph (1) of the 1945 Constitution of the Republic of Indonesia, which contains the 

functions of the DPR. DPR functions have 3 functions, namely:[20] 

 

1) Legislation function 

a) The first function is the legislative function, where the DPR holds the power in forming laws together 

with the President. Related to the legislation function, the DPR has duties and authorities. 

b) Arranging the National Legislation Program (Prolegnas). 

c) Arranging and discussing the Draft Law (RUU). 

d) Accept the Bill proposed by the DPD (related to regional autonomy; central and regional relations; 

formation, pemekaran and merging of regions; management of natural resources and other SDE; as well 

as central and regional financial balance). 

e) Discuss the bill proposed by the President or DPD. 

f) Establish a law together with the President. 

g) Approve or disagree with government regulations in lieu of laws (proposed by the President) to be 

stipulated into law. 

 

2) Budget function 

The second function is the budget function, where the DPR discusses and gives an approval or does not 

give approval to a draft law on the State Budget submitted by the president. Related to the legislative 

function, the DPR has the duties and authorities: 

a) Give approval of the Draft Bill on the State Budget (proposed by the President). 

b) Pay attention to the DPD's consideration of the Draft Bill on the State Budget and Draft 

Bill on taxes, education and religion. 

c) Following up on the results of the audit of the management and responsibilities of state 

finances submitted by the BPK. 

d) Give approval to the transfer of state assets as well as to agreements that have a wide impact 

on people's lives related to the state's financial burden. 

3) Supervisory Function 

The third function is the supervisory function, the DPR carries out an supervision of the implementation of 

the law and ABN. Related to the legislative function, the DPR has the duties and authorities: 

a) Supervise the implementation of laws, the state budget and government policies. 
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b) Discuss and follow up on the results of supervision submitted by the DPD (related to the 

implementation of the Law on regional autonomy, the formation, division and merging of 

regions, management of natural resources and other SDE, implementation of the state 

budget, tax, education and religion) 

In addition, in carrying out its duties and functions, specifically related to the implementation of the supervisory 

function, the DPR is equipped with 3 (three) rights, namely:[21] 

 

1) Interpellation Rights 

The right of the People's Legislative Assembly to request information from the Government regarding important 

and strategic government policies and broad impacts on the life of society, nation and state. 

2)  Questionnaire Rights 

The right of the People's Legislative Assembly to investigate the implementation of a law / government policy 

that is related to important, strategic matters and has a wide impact on the life of society, nation and state that 

is allegedly contrary to the laws and regulations. 

3) Right to Express Opinion 

The right of the People's Legislative Assembly to express opinions on: Government policies or regarding 

extraordinary events that occur in the country or in the international world, and follow-up on the implementation 

of interpellation rights and questionnaire rights or allegations that the President and / or Vice President violate 

the law. 

 

 

5. METHOD: 

 

This research uses normative legal research. Normative legal research is library law research.[22] In this normative 

study, the approaches used are: 

1) Statutory Approach,  is carried out by examining the statutory regulations from the highest norm to the lowest, 

2) Case Approach, is carried out by examining cases related to the legal issues at hand. The cases examined are 

cases that have obtained a court decision of permanent legal force. 

3) Conceptual Approach, this approach moves from the views and doctrines that develop in the science of law. 

  

6. DISCUSSION: 

 

This questionnaire right is a manifestation of the implementation of the supervisory function on other branches of 

power that are in accordance with the principle of checks and balances.[23] The House of Representatives uses this 

questionnaire right basically to conduct an investigation of the implementation of laws or government policies that are 

allegedly contrary to the laws and regulations.[24] However, a new legal polemic then occurred with the passing of the 

idea of using the right to question the organ outside the trias politica. One of the problems that will be examined is the 

implementation of the DPR RI's questionnaire rights against the Corruption Eradication Commission (KPK) to request 

the results of the recording of an investigation into corruption cases of electronic KTP by Miryam S. Haryani. 

On April 28, 2017 the use of the questionnaire right to the Corruption Eradication Commission (KPK) was 

approved through the Plenary Meeting of the House of Representatives (DPR).[25] This raises new legal issues which 

then have pros and cons debates about the use of the DPR's questionnaire rights to the KPK both substantively related 

to the reasons for using the questionnaire or formally whether the KPK can be the object of DPR's questionnaire rights 

or not. The right of the DPR to conduct a questionnaire against the KPK is based on the notion that the position of the 

KPK organ was formed due to the implementation of a law and / or Government policy.[26] As a result of these reasons, 

the KPK is placed as an organ within the Executive domain because the KPK has the function of investigation, 

investigation and prosecution which is the Executive function. On the other hand, the KPK is an independent organ 

guaranteed by Law No. 30 of 2002 concerning the Corruption Eradication Commission (UU KPK). 

As a reaction to the refusal of the KPK as the object of the DPR's questionnaire rights, a material test was carried out 

on Article 79 paragraph (3) of the Law. The parties that carried out were four students from Gajah Mada University, 

Jakarta Sahid University and Sebelas Maret University.[27] However, the Constitutional Court as an organ that has the 

authority to conduct judicial review, then in its Decision Number 36 / PUU-XV / 2017 rejected the request and stated 

that the DPR has the authority to conduct a questionnaire against the KPK. It can be seen that there is a debate about the 

existence of the KPK as an independent state organ in Indonesian state administration. Theoretically, in the presidential 

system adopted by Indonesia, placing the President as the sole power of the Executive realm. So according to the 

classical view of separation of powers, the right of questionnaire can only be exercised against the President as the 

holder of Executive power. However, the Constitutional Court through Decision No.36 / PUU-XV / 2017 indirectly 

states that Executive power is not only the President, but includes the KPK as a supporting state organ that has some 
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executive functions, namely investigation, investigation and prosecution so that in the end the DPR can supervise the 

KPK through its supervisory function. 

As in the ruling in addition to the debate over the expansion of the authority of the DPR's questionnaire rights to the 

KPK, there are other problems related to the constitutionality of the questionnaire rights to the position of an independent 

KPK organ. In the consideration read out by one of the 5 (five) Constitutional Justices who stated their refusal, Manahan 

MP Sitompul stated that the KPK was considered an Executive organ that carries out the functions of initial 

investigating, investigating and prosecuting corruption cases.[28] In this decision, the Court firmly stated that:[29] 

 

"Considering that because the Corruption Eradication Commission is an organ in the 

Executive realm that carries out the task of initial investigating, investigating, and 

prosecuting corruption cases that are actually the authority of the Police and / or 

Prosecutor's Office, even considering the function of the Corruption Eradication 

Commission as a special organ to encourage corruption eradication. can run effectively, 

efficiently, and optimally, then it can be concluded by itself that the KPK can be the object 

of the DPR's questionnaire rights in its supervisory function. Thus, in carrying out its 

supervisory function, the Parliament can use its constitutional rights including the right 

of questionnaire to the KPK only limited to matters relating to the implementation of the 

duties and authorities of the KPK in addition to the implementation of duties and 

authorities relating to its judicial duties and authorities (initial investigation, 

investigation , and prosecution)." 

 

The Constitutional Court is of the opinion that the independent nature possessed by the KPK cannot be a legal basis 

for the KPK not to make the KPK an object of questionnaire right.[30] Because, in a textual manner the KPK is the 

executive agency implementing the Act (Law No. 30 of 2002) in the field of law enforcement, specifically eradicating 

criminal acts of corruption. For this reason, the DPR as the people's representative has the right to hold the KPK's tasks 

and authorities in accordance with the law. That way, it can be concluded that the KPK can be the object of a 

questionnaire in the DPR's supervisory function, and the right to questionnaire can be exercised except for the 

implementation of duties and authorities relating to the duties and authorities of initial investigation, investigation and 

prosecution. 

This decision was also colored by dissenting opinions (different opinions), where 4 (four) other Constitutional 

Justices namely Maria Farida Indrati, I Dewa Gede Palguna, Saldi Isra, Suhartoyo filed a dissenting opinion that the 

Constitutional Court should grant the petition with consideration that essentially states that the questionnaire rights to 

the KPK which is based on the formulation of Article 79 Paragraph (3) of MD3 Law with the phrase investigation into 

the implementation of a law and / or government policy which is then not interpreted as a government that is only limited 

to the Executive. Therefore, the right of questionnaire is used in the presidential government system in order to control 

the potential deviation of executive power which is a basic task that must be owned by the Parliament.[31] 

 

7. ANALYSIS: 

 

According to Saldi Isra, the conventional division of state power assumes that there are only three branches of power 

in a country, namely the Executive, Legislative and Judiciary, which are no longer able to answer the complexities that 

arise in the development of the modern state.[32] Furthermore, Montesquieu did not say that the existing branches of 

state power had no relations with each other. Montesquieu put more emphasis on the main problem, branches of state 

power should not be in one hand or in one state organ.[33] Therefore, the emergence of the theory of the New Separation 

of Power (The New Separation of Power) put forward by Bruce Ackerman believes that the emergence of the latest 

form of modern power separation is not limited to 3 (three) branches of power. 

The New Separation of Power theory assumes that independent state organ are structurally separate from other 

branches of power, but Bruce Ackerman cites the opinion of Peter L. Strauss who states that to determine the position 

of state organ must be seen through two approaches, namely formal and functional approaches . Looking at the 

Constitutional Court Decision No.36 / PUU-XV / 2017, in its consideration, the Constitutional Justice stated that the 

KPK has an Executive function (investigation, investigation and prosecution) so that through the functional approach 

the KPK is included in the domain of Executive power. In this case, Bruce Ackerman asserted that although functionally 

entered into one realm of power, it does not mean being under the control of the branch, this is due to the independent 

nature possessed by the state organ.[34] Therefore, although the KPK has an Executive function, but in carrying out its 

functions and authorities are free from executive interference. 

The next problem lies in the formal approach which states that the position of a state organ can be seen from the 

laws and regulations that form it. If examined carefully, according to Article 3 of the UUKPK which states that the KPK 

in carrying out its functions and authorities is free from the influence of any power. This article seems to indicate that 
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the KPK is an organ that is independent from any branch of power. This interpretation is wrong, because Article 3 of 

the UUKPK does not explain the position of an independent KPK organ, but only confirms the independence of the 

KPK in terms of carrying out its functions and authorities which cannot be interfered with by any branch of power. This 

was later confirmed by the Constitutional Court Decision No.36 / PUU-XV / 2017, explaining that although the KPK 

was independent, it could not be used as an excuse for the KPK not to exercise its questionnaire right by the DPR. 

Furthermore, the Constitutional Court Judge stated that the DPR could exercise the right of questionnaire to the KPK 

except in terms of investigation, investigation and prosecution. Through the opinion of the Constitutional Court Judge, 

it can be stated that in a formal approach, the KPK is a state organ that is actually in the Executive realm because by its 

constitution there is no firm statement stating that the KPK is a state organ that is located separately from the Executive, 

Legislative and Judiciary. However, if the KPK sees one of the functions and authorities of the KPK, which is to 

investigate, investigate and prosecute corruption, according to the Constitutional Court, it is an executive function, so it 

can be said that the KPK is formally an organ within the domain of executive power. So, both the formal approach and 

the functional approach, the analysis of the two approaches equally states that the KPK is an organ that is within the 

realm of executive power so that the DPR can exercise its right of questionnaire as an instrument of its supervisory 

function. 

 

A. Supervision of the KPK Before the Decision of the Constitutional Court No. 36/PUU-XV/2017 

 

a. External supervision, because the DPR and KPK organ are separate, so if the DPR carries out 

supervise of the KPK, then the supervision is considered as external supervision. 

b. A-posteriori supervision, because of the independent nature possessed by the KPK so that the KPK 

in issuing policies related to its functions and authorities cannot be influenced by any organ, which 

means that supervision is carried out after the KPK issues the policy. 

c. Legal supervision, after the DPR receives an annual report from the KPK, the DPR only assesses it 

legally, whether it is in accordance with existing laws and regulations. 

 

B. Supervision of the KPK After the Decision of the Constitutional Court No. 36/PUU-XV/2017 

a. External supervision. 

In addition to being an obligation of the KPK which is mandated by Article 15 letter c of Law No.30 

of 2002, external supervision is also carried out because according to the analysis of the Decision 

of the Constitutional Court No.36 / PUU-XV / 2017 the KPK is part of the Executive power because 

it has an Executive function namely investigation, investigation , and prosecution so that it falls 

within the scope of the DPR's supervisory function, namely the right of questionnaire. However, 

after the Constitutional Court's Decision, the DPR can also use other supervision functions in 

addition to the right to questionnaire, namely the right of interpellation and the right to express an 

opinion. 

b.  A posteriori supervision 

Although the Corruption Eradication Commission is functionally part of the Government, but when 

determining policy or making decisions, the Corruption Eradication Commission is protected by its 

independent nature mandated by Article 3 of Law No.30 of 2002, so that the DPR can only 

supervise after the policy or decision was taken. 

c. Supervision in terms of law and benefits. 

In addition to legal supervision so that the KPK always carries out its functions and authorities in 

accordance with statutory regulations, the DPR can also supervise in terms of the benefits of the 

policy provided that supervision is carried out after the policy or decision is taken and implemented 

by the KPK 

 

8. CONCLUSION: 
 

From the discussion as explained earlier, several conclusions can be drawn, including: 

 

1) In the Constitutional Court Decision No.36 / PUU-XV / 2017, the DPR can use one of its constitutional 

rights, namely the right of questionnaire to one of the independent organ in Indonesia, namely the KPK. 

The KPK is considered as implementing the Law No.30 of 2002 concerning the Corruption Eradication 

Commission Restrictions because in Article 79 paragraph (3) UUMD3 the right to question is the right 

to investigate the implementation of a statutory regulation and / or government policy. Questionnaire 

rights can be exercised except for the functions of initial investigation, investigation and prosecution. 

With this decision, both through formal and functional approaches, the Executive in the Presidential 
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system is no longer limited to the President, but also includes an independent organ such as the KPK 

because of its Executive function (initial investigation, investigation, prosecution). In addition, if the 

KPK is part of the domain of executive power, the KPK is also included in the scope of the supervisory 

function held by the DPR. 

2) Supervision of the KPK can be done internally or externally. Internally carried out by the Deputy for 

Internal Control and Public Complaints, and externally the KPK is responsible for providing periodic 

reports to the President, Parliament and BPK, both financial and policy matters from the KPK 

leadership. Supervision that can be carried out by the DPR against the KPK after the Constitutional 

Court Decision No.36 / PUU-XV / 2017 is externally because KPK is considered part of the Executive 

so that it falls within the scope of the DPR's supervisory function. Then the a-posteriori supervision can 

only be done after the policy / decision is taken and implemented. Finally, the legal and utility supervise 

because in addition to being in accordance with laws and regulations, policies or decisions taken by the 

KPK must be assessed in terms of their benefits. 

 

9. SUGGESTIONS: 

 

The suggestions given by researchers are as follows: 

 

1) The need for coordination between the Executive and Legislative in terms of determining the existence of 

the KPK as an independent state organ in Indonesia by placing it formally and functionally. The next effort that 

can be made is an amendment to the 1945 Constitution of the Republic of Indonesia to expressly state that an 

independent state organ that has a part of the Executive function is part of the Executive domain, so that the 

Parliament can implement the supervisory function of the independent state organ in accordance with Article 

79 of the UUMD3. 

2) DPR's supervise of the KPK should be carried out systematically using schemes, measurable targets, 

measurable targets and clear legal consequences. If the KPK has the potential to deviate from the provisions of 

the legislation, the House of Representatives must systematically exercise the right of interpellation beforehand, 

if the right of interepellation does not get results, then it can be continued with the right of quesionarry, and 

finally the DPR can use the right to express an opinion. In addition, if so far the use of the DPR's supervisory 

function is only based on political interests, then it should be carried out as a preventive and productive effort 

to establish coordination, cooperation between state organ so as to achieve targets in the form of efficient, 

effective results in realizing a government that is clean from corruption and prosperity people. 
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